
Station 1 Project - Detailed Report 
On May 12, 2022, the EFPD Board of Directors received an email from Chief Weege notifying us 
of a Lease Extension notification by the owners of the Mountain Market Liquor Store for 5 
additional years, commencing in October 2022. Chief Weege stated that he was advised of this 
contractual obligation on March 10, 2022. However, Chief Weege later stated to the EFPD 
Board that he did ask the Evergreen Commercial Group to offer a new Lease to the tenant of 
the Liquor Store on 06/01/2019 which excluded the 5-year extension of the current lease. The 
tenant refused to sign the new lease. 

A cursory review started May 12, 2022, by Directors Ballinger & Putt show the facts of the 
Mountain Market Liquor Store Lease as follow: 

• On August 14, 2018, Chief Weege, as sole representative of the EFPD entered an 
exclusive right to buy listing contract with the Evergreen Commercial Group, LLC, for the 
purpose of buying real estate, and on August 16, 2018, also entered a mutually executed 
Contract to Buy and Sell Real Estate (Buy Sell Agreement) for 5071 Hwy 73 for $900,000, 
as the representative for the Evergreen Fire Protection District. 

• Under 3 separate sections of the contract to purchase are disclaimers regarding the 
responsibility of “due diligence”, recommendation of legal and tax counsel and 
“additional provisions” which specifies all leases, if any, will be assigned by the Seller to 
the Buyer at Closing. 

• In January of 2019, Land Title Closing Documents- Assignment and Assumption of 
Leases. At the closing to purchase 5071 Hwy 73 Chief Mike Weege executed the 
document to assume all leases. 

 
At the May 26, 2022, EFPD Special Board Meeting Chief Weege stated that he did not disclose 
the existing leases for the property with the EFPD Board of Directors or Linda Glesne, legal 
counsel for EFPD, nor ask for a legal review of the contract prior to closing. 
 
The Board of Directors decided to hire a legal specialist well versed in Commercial Real Estate 
issues. Mr. Rod Atherton was retained by EFPD Board and rendered the following important 
points of legal facts regarding the Tenant Lease and the legal rights of the Tenant and EFPD: 

Rod Atherton, Counsel to the Board of EFPD opinion: 

Based upon and subject to the foregoing and other qualifications, exceptions, assumptions, 
limitations, definitions, and exclusions contained in this opinion, we are of the opinion that: 

a) Although the Lease was not listed specifically in section 10.6.1.7 of the contract to buy and 
sell real estate, Buyer performed due diligence on the property and knew of the existence of a 
lease on the property by a liquor store; 



b)  Seller and Evergreen (EFPD) signed a valid Assignment and Assumption of Lease agreement, 
whereby all leases affecting the Property were assigned to Evergreen, and therefore, has 
become a party to the Lease with the liquor store Tenant; 

c)  The Lease is a valid lease but does require negotiation for the lease rent amount as set forth 
in Section 5 which contains the handwritten language “Lease shall be determined at fair market 
value”; 

d) Section 24 of the Lease renders this Lease enforceable against all assignees of the Lease, 
which in this case, is Evergreen; 

e) The first option of Section 5 of the Lease, which has been selected, gives the Tenant a right to 
extend the Lease for an additional five (5) years, so long as (1) proper notice is provided to the 
landlord, which was originally the Seller (now Evergreen), and (2) Tenant is in substantial 
compliance with the terms of the Lease; 

f)  Tenant notified Seller and Evergreen, in writing, on February 21, 2022, well before the 
September 01, 2022, deadline for proper notice, that Tenant was exercising its right to extend 
the Lease another five (5) years; 

g)  Assuming Tenant is in compliance with the rest of the Lease, and the rent amount is agreed 
to by both parties per the handwritten language of  
Section 5, Tenant has properly exercised its right to extend the Lease, thereby binding 
Evergreen for an additional five (5) year lease term; 

h) The Lease does not contain an express provision for its termination thereby allowing the 
Tenant to continue its leasehold interest for the term of the lease as extended until October 31, 
2027; 

i) Evergreen cannot force the Tenant to leave the premises without cause, such as a material 
violation of the lease or failure to pay rent; 

j) In the event Evergreen terminates the lease in violation of the lease terms, Evergreen may be 
subject to liability to the Tenant; and 

k) Tenant and Evergreen, are bound by the selection made in section 21 of the Lease, titled 
“Disputes,” to attempt to settle any disputes in good faith through mediation, followed by 
litigation in accordance with the selection made in section 21 of the Lease. 

We note that Evergreen might consider retaining legal counsel for future plans to purchase 
property for fire station construction to identify impediments such as leasehold interests as 
well as other impediments for infrastructure plans in order to identify issues such as those 
identified in this opinion letter.  



Liquor stores have many impediments in relocating operations that are controlled by Colorado 
liquor laws making it difficult to move locations.  We have reproduced the Colorado Regulations 
for the change of a liquor store location and attached them.  The fact that a liquor store must 
go through a difficult process to move locations makes this situation particularly difficult due to 
the fact that a default of the Landlord of the lease terms by unilaterally terminating the lease 
most likely would subject Evergreen to potential liability that may be substantial given the 
possibility that the liquor store tenant may be unable to relocate.  

We believe that in a lawsuit for wrongful termination of the lease, counsel for the Tenant might 
ask for lost profits of the liquor store along with the general damages consistent with typical of 
most lawsuits.  

Evergreen does have qualified immunity for following the rules and regulations set forth by the 
laws they are sworn to uphold, but we do not believe that the termination of a lease falls within 
the qualified immunity statute for Colorado. 

It is possible to negotiate a buyout of the Tenant’s leasehold interest.  Some conversations may 
have started with counsel for the Tenant.  We believe any such buyout might be quite 
expensive for Evergreen but may provide a method to move forward with the plans to build the 
fire station. 

Possible solutions for the resolution of the Lease have been presented to the Tenant, however 
the Tenant has not replied back to our Broker. 

 

 

  

 


